THE REPUBLIC OF UGANDA
IN THE INDUSTRIAL COURT OF UGANDA AT KAMPALA
LABOUR DISPUTE REFERENCE NO. 272 OF 2018
(ARISING FROM LABOUR COMPLAINT MGLSD/LC/161/2018)
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Before:
The Hon. Mr. Justice Anthony Wabwire Musana,
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1. Hon. Jimmy Musimbi,

2. Hon. Robinah Kagoye &
3. Hon. Can Amos Lapenga. &
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1. Mr. Jason Njeru Iélggun\ﬁu of M/s. Sebowa & Co. Advocates for the Claimant.

2. Mr. Patrick Muga’lula‘f‘QFM/s Katende & Ssempebwa & Co. Advocates for the
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‘ "&ﬁe;&:lcéimant was first employed as a Finance Manager of the Respondent
,Qon the 1%t of November 2014. Owing to his stellar performance, he was
appointed Acting General Manager on the 1** of September 2016 for a term
of 2 years. On 15 November 2017, he was terminated under a Separation
Agreement. He lodged a complaint at the Ministry of Gender, Labour and
Social Development. Mr. Apollo Onzoma, Labour Officer, referred the
matter to this Court for consideration of whether there are any remedies
for termination.
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[2]  In his memorandum of claim filed in Court on 19" June 2019, the Claimant
sought recovery of salary for the remaining part of his contract, special,
general, aggravated and exemplary damages for breach of contract,
interest, and costs of the claim. It was contended that the Respondent
fraudulently, illegally, and dishonestly coerced the Claimant into signing a
termination agreement to be paid his benefits, provided he did not take
legal action against the Respondent. It was also contended that the
Respondent partly paid the Claimant but declined to pay salary%r\the
remaining part of the contract. The Claimant pleaded Frafld
misrepresentation, and breach. He sought special damé‘gesm = UGX
296,000,000/=.

%%trmlnary point of
law, that the claim was prolix, misconceived fr?v%jogs ‘Weéxatious, bad in
law, and an abuse of the Court process. It wﬁ%&gntenaed that the Claimant
is estopped from bringing this actlon,ﬂan“ﬁ this Court did not have

jurisdiction over the cause of actlor:é)t:%mh WAs not disclosed.
Y

[31 The Respondent opposed the claim, contendmg 5?@

Rt

[4] Substantively, it was conteag@d, %tlat because it was experiencing low
flower production, mg@fﬁcaﬂ, It’}ss of Pyrethrum production acreage, and
significant fina nmaLIosﬁ% 6ﬁgﬁiﬁﬂ the Respondent terminated ten staff
members by agreg@egt and paid each of them about US$ 5,801.01. That
the Claimant a@vegvp@r‘tlcmated in the terminations. In November 2017,
following: 4% mnvecz"fhon between the Claimant and Respondent, the
Clalmang’“was@,,glven the option to resign or be retrenched because the
Res on@ent Was ceasing operations in Uganda. Following the Claimant’s
rgs“igg%@ a Separation Agreement was concluded, and the Respondent

. I a}@w@@ Claimant UGX 111,428,571/= in terminal benefits. The Respondent

%» “ﬁpf&tested the claims of fraud, illegality, dishonesty, coercion, and

w“*mlsrepresentatlon and argued that the Claimant was estopped from
pursuing this claim and was not permitted to approbate and reprobate. The
Respondent asked that the suit be dismissed with costs.

The proceedings and evidence of the parties

[5]1 The parties filed a joint scheduling memorandum, which was adopted on
the 15 of May, 2023, with the following issues for determination:




(6]

(7]

o I8

Page 3 of 18

(i) Whether the Claimant’s termination was lawful?
(ii) What remedies are available to the parties?

The parties presented one witness each.
The Claimant’s Evidence

The Claimant testified that on 15™ November 2017, the R%sﬁandem s
Director offered him a termination letter without a hearing @t?lust,;fféatlon
He testified that he was fraudulently, illegally, and dlshonestlw;oérced into
signing a termination agreement to be paid his beneﬁt@ o‘n iendltlon that
he does not take legal action against the Resmndeﬁt ‘*&‘*’Hewwas partly paid
his benefits but not paid a salary for the remalnm‘g gar‘t ofithe contract.

In cross-examination, the Claimant flrst ﬁdeﬁ‘ie&’ knowledge of and later
admitted that he was aware of the ﬁ%spondent s decision to stop growing

pyrethrum and crude oil in Uganda ih May 2017. He admitted to
involvement in retrenching t@n jitmudr staff suggesting that the Respondent
entered agreements with the sta“ff%ecause their contracts had expired. He
stated that his employment gnded with a termination letter, which was
admitted as CEX3%>H" _estlt‘ed that he did not understand that this letter
meant that thete tf’oe an amicable discussion about his termination.
He acknowledg\ed receipt of a Separation Agreement by email marked as
CEX4. He stated his expectations in his email: more notice and the
settlement um of UGX 240,000,000. Except for the salary for the remaining
tertmé:aths of the contract, he admitted receipt of the rest of his benefits

gta_lj;,{gj”g UGX 111,428,571/=. He signed a Separation Agreement on a ‘take
ot or leave it’ basis amidst threats of violence. He admitted that he had
“above-average English language skills and understood what he was signing.

He testified that Brad Ward told him to sign or take UGX 39,000,000/=. It
was his evidence that he was the only employee with a running contract.
He admitted that he was given everything else he had asked for except the
salary for the remaining ten months of his contract. He said he understood
Clause 2.1 of the Separation Agreement and resigned. Without his salary
loan in the separation documents, he testified that he would have used his
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ten months' salary to pay off the loan. It was his testimony that Brad Ward
was traveling to Entebbe International Airport, forcing him to sign the
agreement.

[9] In re-examination, he testified that he was shocked to receive the
termination letter because the Respondent was not closing due to non-
performance but to a change of business interests. He stated that the kind
of threat he had been put in would have been to go away emgky h%ﬁt;cied

He was required to hand over the office car keys and leave thesmrﬁpahy
house immediately. o

[10] He confirmed to the Court that the rest of the enwloyEes We‘pe happy with
their packages because they did not have runmgg éag”fsa‘q;s

’\5@4.1"

The Respondent’s evidence

[11] Brad Ward (RW1), a Director of thefﬁgspondént testified via audio video
link. It was his evidence that on@%&fla‘v‘?{)ﬂ the Respondent’s Parent
Company, MGK, resolved to %e‘%geé‘gg ‘the Respondent’s operations due to
low flower productlon,' s@gn‘f&gn‘t loss of pyrethrum production, and
financial loss. The:zplre%i;ors Qg"* feed to devise a plan to reduce staff, and
termination agreqm ts we‘re reached for ten staff. The Claimant actively
participated in drafgrhg@t e termination letters, exit forms, and agreements.
In Novemiqe?%ﬂh%e informed the Claimant that his contract would be
termlnaged b@,‘c@se the Respondent would cease operations in Uganda. |
@ﬁe[edh%%mo options: to resign or be retrenched through a separation
agmai’ﬂglii“ A draft agreement was discussed on 16" and 17" November

}mz :17 %nd the Respondent significantly increased its proposal to meet the

'Claimant s counter-proposal. It was agreed that the agreement would take

“.effect on 17" November 2017, the Claimant would be paid UGX
111,428,571/= upon termination in two installments on 24™ November
2017 and 315t December 2017, the Claimant would seek legal advice and
not institute any suits against the Respondent. RW1 also testified that upon
receiving the amount, the Claimant prepared a handover report and exit
form and submitted the same to the Respondent’s board via email on the

215t of November, 2017. It was his evidence that the termination had been
lawful.




Page 5 of 18

[12] In cross-examination, RW1 conceded that the Claimant was terminated by
paragraph 13(a) of his witness statement. He also acknowledged that on
15" November 2017, a decision was made to terminate the Claimant, and
the critical part was that a Separation Agreement was discussed and terms
negotiated. A termination letter was issued on the 15t of November 2017,
but on the 17" of November 2017, it was indicated that he had resigned.
He recalled that the goal was to reach an amicable separation. '[heﬂ,smtness
testified that he left Uganda on the 17™ of November 2017 afters“ignmg ’ehe
agreement and believed that the agreement could havg%béeg %lgned
remotely. He testified that ten other staff members we[eteﬁmmated and
separation agreements were executed. He conﬁtfmed ihat another
employee, Vickie Akampuriria, took up the posmon Ry

e

wi’

@
[13] In re-examination, he clarified that Ms. Alggfﬁpurira s role was to continue
to close the Respondent, and additional stgff nee‘ded to be retrenched.

e .‘y_@»;,‘a‘
\" o

[14] At the close of the Respondent’s. € ; G&-ﬂhsel were invited to address the
Court on the issues through wrm;g “’@ﬁbmissions.

o ‘%f?

Analysis and Dems]on of the C’o‘urt

“onggt

Issue 1. Whefhg tl@ rmination of the Claimant was lawful?

Submlssmnsv f the Clalmant

g
\:‘\ y

KI‘%

[15] C;oumel for the Claimant submltted that no provisions governing mutual
Aséparatlon agreements were in the employment law. Therefore, recourse
fwés to be had to the common law and the Contracts Act 2010. The parties
"“z‘,WEre generally free to enter any agreement, but valid prerequisites such as
offer, acceptance, and consideration must be present. It was submitted
that issuing a termination letter vitiated the parties' rights and is, therefore,
not enforceable before a Court of law. Counsel cited the case of Gbenga-
Oluwatoye v Reckitt Benckiser South Africa (PTY) Ltd and Anor(2016) 37
I 2723(CC) in support of his argument.
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[16] It was also submitted that the Separation Agreement was entered under
duress. Counsel singled out the preamble, which contained a termination
date of 17" November 2017, Clause 2. 2.1(a), which provided for
resignation. Yet, the Claimant was terminated, and Clause 3.2 precluded
the Claimant from pursuing legal action. It was submitted that the
agreement was ambiguous regarding termination and resignation, and by
termination, the Separation Agreement was null and void. Counsel
suggested that the options to resign or be terminated were to pave; tﬁ@way
for Vicky Akampurira’s appointment. It was submitted that tbe Rai@ant
was coerced into signing a Separation Agreement after hve@ﬁécll ied to
resign. No reasons for termination were given, andwno “heéﬁng was
conducted. On the authority of Kabagambe Rogers v P’est ﬁgnkUganda Ltd
LDR No. 107 of 2020, Counsel contended that the term‘ﬁ%tmn was unlawful
and unfair. ' ;
The Respondents submissions

[17] It was submitted for the Respond that “é termination was lawful by
Section 65(1) of the Employmen ﬁ“ 6 (from now EA), which provides
for an employee termmatm%\g cq@?i‘a of service where the employee has
received notice of té‘l*mnr@@tlég but before the expiry of notice of
termination. Wewver% dlreg\fﬁd to Section 65(2)(c) and (d) for the

proposition that t%”?mnatlwh took place on the 17" of November 2017
when the emglgyee“tg%ted work. It was the Respondent’s case that was
issued wﬂgg mtem?ﬁatlon notice on the 15™ of November 2017; the
Clalmanmpte\g f’b resign on the 17" day of November 2017. Counsel relied
on tbe*»"fqaée\f@f Serungoll v International Justice Mission LDR No. 211 of
miﬁ th §upport this proposition. It was also submitted that the Gbenga
»;:facésg (Supra) cited by the Claimant also holds that separation agreements
' arevahd and lawful.

[18] Regarding notice of termination, it was submitted that notice was issued on
the 15" of November 2017, and the Claimant was invited to negotiate the
terms of his separation agreement.

[19] Regarding coercion, it was submitted that the Claimant, who had
negotiated his terms and received most of his benefits, cannot, in good
faith, allege that he was coerced. Counsel cited Bukenya v Global Trust Bank
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LDC 11 of 2014 for the definitions of coercion. Counsel rightly distinguished
the Kabagambe case (supra), which related to dismissal for misconduct.

[20] Regarding contractual exclusion, exemption, release, and indemnity, it was
submitted that such clauses are valid and enforceable, absent of any
vitiating factors. Counsel relied on Hexagon Agencies Ltd v Mogas
International (U) Ltd (H.C.C.S No. 282 of 2014).

[21] On estoppel, Counsel cited Section 14 of the Evidence Act, Cgps\mr the
proposition that the Claimant is estopped from denyln%that heexercised
his free will, indicating that he wishes to resign, re&gn&d aﬁc‘i‘éag\'eed not to
bring any claims against the Respondent.

[22]
approbating and reprobating. Counsel crted"the Serunjogi case (supra) in
support of this argument It was suﬁgested: that the Claimant had been
v egbtiating a separation agreement.
[23] it is not

uncommon for tﬁe@:enﬁ of the employment relationship to be strained,
perhaps evem@ntaganlstlc Unlike Rule (4) of the Tanzanian Employment
and Labodr“»ﬁe'atlons (Code of Good Practice) Rules, 2007, where an
em ployef' ‘anid employee may agree to terminate the contract in accordance
v&{tig?hen%agreement the framers of the Employment Act, 2006, did not
Q:-,;.pmwde for a regulated separation between an employer and employee

[24]:::3"<afj’égal writers agree that termination by agreement is one means of severing
the employment relationship. John Bowers & Simon Honeyball, in their
“Textbook on Labour Law,” ! opine that if there is genuine agreement
between the employer and employee that a contract of employment shall
terminate there is no dismissal, either at common law or by statute.
Malcolm Sargeant and David Lewis, on Employment Law,? observe that
termination by mutual consent is an important concept widely used by

1 3 Edition Blackstone Press Limited at page 70
2 5t Edition mylawchamber at page 82
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employers to reduce the number of staff. They argue that the important
question is whether the employer and employee have freely agreed to end
the employment contract. In Workplace Law,® Professor John Grogan
observes; “Just as the consensus of the parties brings the employment
contract into existence, so too consensus may end a contract... [this] does
not constitute a dismissal for the purposes of the common law or the LRA.”
The authors reinforce the idea that where parties freely agree to tegsminate
an employment contract, such an agreement would be held va{jj‘ R, -

[25]
relationship are brought before the Courts, themh&s ”‘been judicial
unanimity that termination of the employme@t cd‘ntl‘aﬁt{ by agreement is
anchored in free will, mutuality, consensus; and kmdréd elements. Judicial
consensus is evident in the following casesu,
(i) In Samuel Serungoji %ﬂ“ﬁlnterﬁaﬁonal Justice  Mission*

, the Industrial Court observ&@ at\‘*tefrmmatlon of employment could
also be by mutual agreemqﬁtgof ‘t’@g”partles to the employment contract,
irrespective of who@h”itlﬁes%e"termmatlon

. 3& \"\‘ e&"’:
\g
(ii)  In Mulema Mawh@d'lr%%?ﬁ‘\a v Stanbic Bank Kampala LDR No. 224 of
2018, the tpﬁrt;*’al;& held that by failing to return to work after the
emplqur%;gm%ﬁ her and after she rejected the compensation terms
offerecﬁ‘e\ hé’mn the Separation Agreement that she had proposed, she
& hadzgg ‘?an o terminate her employment and the termination was not

,mgﬁég@

k

' é“'Mwalm Moses v Road Master Cycles (U) Ltd LDC No. 155 of 2014,

* following a disagreement over pay for additional work which was
genuine and, the Claimant stopped working in circumstances
considered as a resignation and not an unlawful termination. When the M
employer called him back to work, he declined to do so.

(3

3 Workplace Law 8 Edn (Juta Cape Town 2005) at pages 84 and 85, The reference to LRA is the Labour Relations Act of South Africa.
4 LDR 211 of 2016
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In Marylyn Nyambura Mbuthia v Safaricom Ltd,® the Industrial Court of
Kenya observed that an aspect of choice characterizes a mutual
separation agreement. If this is missing, it cannot qualify to be such.

(v)  Further afield, in the South African case of Gbenga-Oluwatoye v Reckitt
South Africa (supra), which both Counsel cited, the Court held that an
employment Separation Agreement should in law be traatedﬂn the
same manner as any other agreement between the employer artg the
employee and that it is invalid when it is entered into unde_

undue influence that vitiates either party’s consent apd,‘
% %C W,

(vi)

concluded that the absence of consent;or éhétce would render a mutual

.f«*fu ‘t,x“r“

[26] Inthe matter before us, the Rgsppndgnt makes the case that the Claimant’s
employment was tern\fﬁ%te’d on ;nutualiy agreed terms. At the same time,
the Claimant contests h%?stermm‘ﬁtlon suggesting that he was strong-armed
into executing the ‘%greé'thent on the threat of non-payment of his
entitlements. Theré?oge, in assessing whether the Claimant’s termination
was Iawful, %thJS Cmfirt would be concerned with whether the Separation
Agreement Was'i‘reely entered into.

[27] Irt th "-Serungou case (supra), the Industrial Court observes that good

ra,ctuce requires an interview to define the termination package and the

af efmination date. In that case, the Claimant was presented with a

s"*'-'cf.'Separatlon and Release Agreement and signed the same. The Court found
no evidence that the Claimant had been forced to sign the agreement, and
he was estopped from denying its validity.

[28] The chronology of events leading up to the Claimant's termination in the
present case is significant and common to both parties. It is common that
in May 2017, the Respondent reduced ten of its employees, and the

 |ndustrial Cause No. 1413 of 2016
§ LDR 235 of 2019
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Claimant actively participated in this process. On the 15" day of November
2017, Brad Ward, the Respondent’s Director, had a conversation with the
Claimant regarding his future with the Respondent. According to
Respondent’s Exhibit No. 2(REX2), at 7:15 p.m., Mr. Ward emailed the
Claimant forwarding a notice admitted as REX3. In the email, it was clear
that the notice was for termination with payment in lieu of notice. The offer
was three-and-a-half months’ notice. Mr. Ward also indicated that the
Respondent required a General Manager whom he would appo;"’ﬁt and
asked the Claimant for his counter-proposal or approval of thethree—apd-
a-half months’ notice. At 20:59 hours, the Claimant acknowiéd\g“eq r%celpt
and said he would communicate by mid-day the followmﬁ dav For the

of November 2017.

. o
o ol

.@K‘b

As promised, on the 16™ of November ZOQ %;e Clalrﬁant by return email,
acknowledged that in May 2017, it had b%come‘?:lear that the Respondent
did not wish to continue the pyaéihrum BUSmess and staff had been
retrenched. He noted that some, %aff “fad running contracts and were
retrenched with favourable%{g?m‘s\\‘s ting a precedent on what should
happen should there b{:’ mo’iag I ffs ” The Claimant felt he was not being
given favourable t%rms a%d s&t ﬁls expectations. The Claimant asked for:

e Full Novamber‘h‘gﬁ‘l? salary because he had worked for a half a
mo\nth“ \‘% "

® Fuil pay f&the remamlng ten months of the contract,

o %e%’é‘rance allowance

"'"79' ‘*&Outstandmg leave days

xRepatriatlon allowance

Yy “Three months’ notice pay

e o

“The Claim was tabulated as follows:

3,600,000
ITEM | DESCRIPTION UGX usD COMMENT
1. FULL NOVEMBER 13,000,000 |S3,611 This came past
SALARY mid-month
2. 10 MONTHS 130,000,000 | $ 36,111 Subject to
CONTRACT interpretation
REMAINING PERIOD

-



("
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3 SEVERANCE 49,790,000 |$13,831 | Just like how
3 ALLOWANCE previous....
2 4. REPATRIATION - S - | will use the
ALLOWANCE TOYOTA.

5. OUTSTANDING LEAVE | 7,428,571 $2,063 12 days
: outstanding

6. NOTICE PERIOD 39,000,000 |$ 10,933 As per contract

TOTAL 239,219,571 | S 66,450

e,

The Claimant agreed to hand over while offsite.

[30] In his email (REX6) on the 17™ of November 2011,.ﬁ £%,I=%1 p m., the
Claimant informed the Respondent’s staff that_ I‘“fe wo"uiﬂ be leaving
employment with the Respondent with mme&rate 3ﬁé’@ ’ﬁe thanked the
staff for their support and cooperation an&gdvnse\“\&\ them to always focus
on a bright future. He asked for forglvenesﬁ“’lf hg had made anyone angry,
as he was only doing his job. He c!os%d hls‘emall with these words:

*‘3&4«

“ | will be officially handin Q Qy&Tuesday 21" at 4 PM.
‘2’;;“"«.& & m‘s&‘ \f

Blessings

" cab “on‘%tl ”HANDOVER REPORT and Exit from MEL” to Brad Ward and
\,Qﬁﬁﬂ to Randy Nelson, Jeff Johnson, and Akan Solomon, the Claimant
¢ ™ Q%c:knowledged the difficulties that the Respondent was facing. He had
ﬁobserved these difficulties from the position of Acting General Manager. He
mentioned knowledge of the winding up and expressed the desire for his
contract to be paid off. He wrote that the simple act of paying off his
contract would give a clear image to future employers. He thanked the
Respondent’s officials and wished them well. He attached the handover

brief containing recommendations. He admonished the manner of his
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treatment and also reiterated his expectation of a decrease from May 2017.
The brief was admitted as REX8.

The Separation Agreement was duly executed by both the Claimant and
Respondent. It was admitted as CEX4 and REXS5. It was an agreed document.
It contained an acceptance of the Claimant’s immediate resignation from
duty and payment of the following sums:

Full November Salary 13,000,000

3 Months’ Notice 39,000,000

Severance Allowance 52,000,000 e

Repatriation Allowance Use of Motor Vehicle as tec

Outstanding Leave 7,428,571 ™ :

Total 111,42%57“1% \
Yy gl g

The agreement contained a release and cog&an‘ﬁat not to sue clause, a clause
barring any legal action, and an mdemmt%la&se inter alia.
@Z“" \

In our view, the chronology Ieaﬁm@to %e Claimant’s exit demonstrates
that the Claimant was aw%a&%diﬁtﬁ% ﬁespandent s scaling down in May
2017. He acknowledgeiﬁ varlagwl‘?ﬁm his emails and his testimony before the
Court under cross%exaﬁﬁnat:bn that he was aware of the Respondent’s
plans to wind, dO\%@BWt e busmess He also participated in the retrenchment
of ten staff mamq%?? “When he was notified of his termination with
payment mmhé“"u of“hotuce a negotiated exit was discussed. He was given the
option ti) reé:ign;; or be terminated. In his exit emails, while he expressed
reses:ya Qn;ébout non-payment of his salary for the remaining months of

o“?m@ct he acknowledged that this could be subject to legal
igfer,@rétatlon The Claimant then readily exited from the Respondent and

iy “"coﬁmleted his exit by signing the Separation Agreement and sending a
W\"handover report. His emails to management and staff were final. He

decided to take a payment, executed a Separation Agreement, and exited
the service of the Respondent. It is inconceivable, in our view, that in each
deliberate step, the Claimant took, he was coerced or forced to make the
decisions he took. This Court observed his demeanour. The Claimant was
methodical and well organized. He considered each of his answers. Under
cross-examination, he stated that he was unhappy with the terms of the
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proposed agreement and sent an email to the Respondent asking them to
change the terms of the agreement. He stated his expectations clearly. We
do not think that he was under any mistaken belief as to what was
transpiring. His hand could not be forced onto the Separation Agreement.
He may have been displeased with the quantum of his separation package,
but he was not forced. We are of the firm persuasion and find that the
Claimant was not coerced into executing the Separation Agreement as Mr.

Kiggundu would have this Court believe. Ry

&

[34] We also think distinguishing the Akiror case (supra) is necessary .YEﬁ-that
case, we held that mutuality ceased with the mconc.lusn?enéSS of the
discussions. The Respondent had correctly reached quhto;_" Claimant to
discuss mutual separation. The Claimant madev«g co“‘tmf‘é‘ffgffe\r and declined
to sign the mutual Separation Agreemem{ﬂ‘wnhl;loldmg ﬁer consent to
mutual termination on the terms proposed by:the Respondent. Before the
discussions could be finalized, the Respbnd nt “elected to terminate the
Claimant. Our view was that the no;ufm of mu’cuahty was incompatible with
inconclusive talks. The element efbhmd% and free will to terminate was

absent. in the present caseb&b{Beﬁpondent sent a notice with a proposal

to pay three months' sﬁ[ary h;! I|eg of notice. The Claimant made a counter-
proposal of UGX 239, 2’19 57,‘1 The Respondent agreed to make further
adjustments to |ts@f?e5 ar?ﬁmg at a final payment of UGX 111, 428,571 /=.

The Claimant glgne '%hé'agreement and took the benefits. He, therefore,
gave his cansént 5

(i

[35] For t\he%bové reasons, we would find that the Respondent carried out an

exit '%er\ii'ew in accordancé with the recommended best practices laid out
mihgﬁerungou case. A proposal with draft terms was sent to the Claimant,
_ “and'he made his counteroffer. The outcome was improved terms contained
*%iﬁthe Separation Agreement which the Claimant signed. From a scrutiny of
the communication, starting with the notice of termination, the signing of

[t

the Separation Agreement and the final handover on the 21° of November
2017, there was consent and free will. We are unable to accept the
Claimant’s argument that he was forced or coerced to sign the agreement
or that his consent was procured by fraud or dishonesty. The entire
negotiation was done in the light of day. He had been aware of a
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forthcoming retrenchment for over five months. We find that the Claimant
entered the mutual Separation Agreement of his own will. In our view,
there was neither coercion nor duress. He was not forced to sign the
agreement. To this extent, his termination was lawful.

[36] We would be fortified in this finding by the decision of the Emplqyment
Appeals Tribunal (EAT)’ of the United Kingdom in Sheffleld v Qﬁ“i‘ord
Controls Co® where the employee was threatened with dlsmlss :

not resign. After some negotiations, he signed an agreemegt tg Teave in
return for certain financial benefits, including GBP 10, 096 Tﬁen,\he claimed

to have been unfairly dismissed. The Tribunal observ hat an employee
who resigns due to a threat is not denied. But where there :aen intervening
cause, ‘He resigns because he is willing to resign as &*?ésult of being offered
terms which are to him satisfactory te{“ \on« which to resign.’ In the
circumstances of the present case, we do* mzt find that the Claimant was
forced to resign. He was offered te?;rgs ‘Whgch he accepted in the separation
agreement. The said Separatlom{\gr ément contained an acceptance of his
resignation. Thereforew wé ﬁqd%’%ﬁat the Respondent obtained the
Claimant’s consent am:i IanttHv terminated the employment contract
through a valid muttial Seb’watlon Agreement.

S "\‘%

[37] This Ieaves th"e mésﬁfbns of approbation and reprobation, estoppel, and
the excfg;%ns (:Iauses

reprobation, in Samuel Serunjogi v
Wlﬁtemgtfonal .lustlce Mission LDR No. 211 of 2016, cited by Counsel for the
Respﬁhdent the Industrial Court held that by signing the Separation
b Agreement the Claimant agreed to be bound by the terms and benefits of
the agreement. Therefore, he was estopped from denying its validity. The
Court relied on the principle of approbation and reprobation and held that
he was estopped from claiming that the termination was invalid because he
was not accorded a hearing. His signing of the Separation Agreement
amounted to a resignation, thus the contract's termination. This dictum

" The EAT s a tribunal in England and Wales and Scotland, and is a superior Court of record. Its primary role is to hear appeals from
Employment Tribunals in England, Scotland and Wales. https://www.gov.uk/Courts-tribunals/employment-a eal-tribunal last ac
26.110.2023 at 12:21 EAT

#[1979] ICR 396, [1979]IRLR 133. As quoted J, Bowers & §. Honeyball(Supra) at pages 70-72.
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applies to the present case coupled with the decision of the Supreme Court
of India in the State of Punjab and Others v Dhanilt Sins Sandhu Civil
Appeal No. 5697-5699 of 2009, where ‘the principle is based on the doctrine
of election, which postulates that no party can accept and reject the same
instrument and that a person cannot say at one time that a transaction is
valid and then turn around and say it is void for the purpose of securing
some other advantage.’ In the matter before us, it would be impossible to
reach any other conclusion on the facts than that by brlnglng‘theaﬂfesent
action, the Claimant sought to approbate and reprobate. %

In a similar view, and having found as we have, regardgr‘ig& the sEparation
agreement, we agree with Counsel for the Respoqdegf"that th‘e ewdenttary
rule of estoppel would estop the Claimant.= Una“er Sggtron 114 of the
Evidence Act Cap. 6, when one person has, b\( his’ arhs&r declaration, act, or
omission, intentionally caused or permlt;gd%nother person to believe a
thing to be true and to act upon that belléf né:ther he or she nor his or her
representative shall be allowed, in aﬁy@unt or’ proceedlng between himself
or herself and that person or hlggep;egé‘ﬁtattve to deny the truth of that
thing. In effect, the Claln@qt*ﬁa r@ed to the terms of the Separation
Agreement and 5|gned“’the &ged‘»and now attempts to deny and repudiate
the same. The Sepa;ataon 4\greement has not been shown to be ambiguous.
We would agree ;hatthe Claimant is estopped from denying the truth of

the Separatlon Agreé?nent

On exclq\s“igntlames it was submitted for the Respondent on the authority
of Hexa “n;Agenmes Ltd v Mogas International (U) Ltd (supra) that the
reiease, exclusmn and indemnity clauses were valid and enforceable as
5alnsf the Claimant before this Court. In our view, the approach to these

‘Ia'uses under the Employment Act is to be found under Section 4, where it
X "--.lls"prowded that any provision in an agreement or a contract of service shall

be void where it precludes the operation of provisions of the Act to the
detriment of the employee or precludes the person from presenting a
complaint to a Labour Officer or initiating proceedings under this Act.
Clause 3.3 of the Separation Agreement ‘forever bars’ the Claimant from
suing or otherwise asserting a claim against the Respondent. Clause 4
provides for unknown claims, and Clause 9 is an indemnity for a breach or
non-observance of the agreement. In effect, by contending the
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enforceability of these clauses against the Claimant in the matter before
this Court, the Respondent would have this Court believe that the Claimant
is precluded from bringing this matter or any other complaint to Court. We
think this would not be correct. Beyond being contrary to public policy,
barring an employee from bringing to Court a labour complaint is expressly
prohibited under Section 4 of the Employment Act. The Employment Act
provides for the irreducible minimum standards of the amp!@@ent
relationship in all employment matters. Any agreement relaéga' g :the
employment relationship, including a mutual Separation Agggeg:rﬁgﬁg@ :must
conform to the minimum standards under the Act. For &‘-s_féa\;an, we
would hold that the provisions of clauses 3, 4,.and9 o __lt!g'en}Separation
Agreement executed between the Claimant anQRespgn@%ntwould be void.
We would be fortified in this conclusion b‘i‘g the%gcuémn\of the Industrial

Court in Giorgio Zenegalia v Sari Corgggﬁi Ltd,° where the Court,
considering an arbitration clause in an en%l&%‘ént agreement, found that
clauses of the contract that sough’; g@?i:_xc!u'a@g;ections of the Employment
Act that grant jurisdiction to Laba_ﬁ%@f ficérs were void and of no effect. In
a similar vein, clauses 3, 4, a_ggf%p%@ﬁeparation Agreement, the subject

matter of this claim, wglild gg v ﬁ‘%nd of no effect. They are severable.

el

>,
oo,

%53’@,,__ , T
[41] In the final ar%glg%@& é%n% after objectively considering the facts,
o P

circumstanceé@g&"id{é‘m%& and the law, we determine that the Claimant was
fairly and- xllytf.; inated. Issue 1 would be answered in the negative.

Pl S

L e : ’
Issue IM; What remedies are available to the parties?
% Ty, ot

.

o

U e
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Qg_:‘:‘ \‘4’3,\}:“ B ’\Z,}'

__[42] @ﬁay!xngw found as we have, the Claimant would not be entitled to any

: R S :
%, % remedies sought. We would, however, have some brief comments on some
%,0f the remedies.

[43] The claim for salary for the remaining part of the contract is not one which
this Court would grant. The standing principle is that an employee is only
entitled to salary for work done. Futuristic earnings are speculative!® and
cannot be awarded.

¢ LDR 229 of 2019
1% jrene Rebecca Nasuuna v Equity Bank (U) Ltd (Labour Dispute Claim 6 of 2014) [2020] UGIC 38 (2 October 2020}
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The heads of claim for a salary loan and continued financial loss stand
unproven. The law is that special damages are specifically pleaded and
strictly proven.'? There was no evidence led of the salary loan, how it was
acquired, and whether the employer guaranteed it.

Regarding repatriation allowance, it was demonstrated that the Claimant
had sought and was granted use of the Respondent’s v”qucle’ for
repatriation purposes. It would be unjust enrichment to cong;der tﬁi;ﬁ”“’éad

of claim had the Claimant proven his termination to be uqlanul x e

The claim for aggravated and exemplary damages‘ﬁreq;;;r‘ies&\t e Claimant to
prove malice and outrage occasioned on him. In t"he ca ¢

' d} Okumu Godfrey
and others v Shreeji Stationers Ltd,*? this Cﬁurt c1ted?‘the cases of Blanche
B. Kaira v Africa Epidemiology Networkf?_* ‘where it was held that
aggravated damages are awardable;}‘where,gt,érmmations are with malice
and Africa Epidemiology Networkwiq Pé‘tgg Wasswa* where it was held for
the proposition that aggravatmg c:muﬁ;stances should be pleaded. No such
evidence was led to warran!;a ﬁndmg of aggravating circumstances.
?:2. ';J.v Q:.'

: W b
R R §

Costs of the Clain; -

' et

The Respandeht §‘ay§ﬁt costs of the claim. We have held that the grant of
costs to the sucmssful party is an exception on account of the nature of the
Qmploymen{* relatlonshlp except where it is established that the
un&uccessful party has filed a frivolous action or is culpable of some form
is onduct.’s We do not find any such misconduct by the Claimant. We

V“;“"-‘-xalsb do not think his action to have been wholly frivolous. He maintained

&

xﬂ.-:;that he should have been paid for the remaining part of his contract.

Perhaps it was his view that this argument was meritorious and sustainable.
As we have found that it was not, we are not inclined to award costs against
the Claimant.

* Per Ssekaana J. in H.C.C.S NO. 160 of 2014 Nasif Mujib & Another (Through Mujib Juma Kenyi, Attorney) V Attorney General
2 DR 138 of 2021

21 DR 131 Of 2010

M CA.CA 124 0f 2017

1* Joseph Kalule Vs Giz LDR 109/2020(Unreported)
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[48] As afinal order, this claim is dismissad with no order as to costs.

ambers at Kampala thi;] J day of October 2023

ny Wgbwire Musana,

Signed in

The Panelis{s Agree:
1. Hon. Jimmy Musimbi,
2. Hon. Robinah Kagoye &

3. Hon. Can Amos Lapenga.

27" October 2023

Representations:
1. For the Clalmant M§ f"ruxhanga Gloria

S
2. For the Respon@eﬁt W Patrick Mugalula
Court Clerk: Mﬁ*Samﬁel Mukiza

Ms. Aba ha ga Gloria: Matter is for award. We are ready to receive it.
Mt;. htr%k Mugalula:  That is the position.

Court: Ruling delivered in open Court.

I

Anthony Wabwiir Musana,
Judge, Industri urt “




