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THE REPUBLIC OF UGANDA
IN THE INDUSTRIAL COURT OF UGANDA AT KAMPALA

LABOUR DISPUTE REFERENCE NO.86 OF 2016
(Arising from MGLSD LEI 95/23/01)
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The Hon. Mr. Justice Anthony Wabwire Musaf .
Panelists:

1. Hon. Adrine Namara,
2. Hon. Suzan Nabirye &
3. Hon. Michael Matovu.

Representations:

1. Prof. John Jegnng%

23 Barya, Byamugisha'& Co. Advocates for the Claimant.
2. Mr. Peter Ali%p M“t’fggykef@mr. Bernard Mabonga & Mr. Yusuf Betunga (Advocates) for

the RegfBihg

RULING

Introduction

[1]  When this matter came up for mention on the 12" of April 2023, Mr. Mabonga sought
leave to file a fresh witness statement. He also objected to the Claimant’s additional
witness statements. We directed the filing of written arguments on the objections.



(2]

3]

[4]

[5]

~ Claima

Respondent’s arguments

Citing Order 18 Rule 5A (3) of the Civil Procedure Rules S.1 71-1(from now CPR) and the
case of Seruwagi Mohamed v Yuasa Investment Ltd?, it was submitted for the
Respondent that the Claimant’s additional witness statements and the witness
statements of one Allen Kizza amounted to rejoinders or rebuttals. The Claimant could
only make typographical or arithmetic corrections to the impugned witness
statements, and it was unethical for Counsel to read the Respond nt’s written
testimony before taking down an additional witness statement. It was suggested that
the Respondent had been prejudiced since the Respondent did;not‘have a right of
reply or rebuttal. We were asked to strike out the additionalwitness: ;té¥égments.

Claimant’s submissions in reply

It was submitted for the Claimant that the object on was mis nceived in fact and law.
Professor Barya argued that under Sect%%ls( 1) ofit .:,:g_&lq,g;i‘iour Disputes (Arbitration
and Settlement) Act, 2006(from now LADA%;%){ the ?wﬁxﬁ%irial Court is not bound by
rules of evidence in any civil proceedings’

eedings.’As such, Order 18 Rule 5A (10) CPR and the
Evidence Act Cap. 6 are irrelevant,and iﬁﬁ*ﬁpgc%le. It was also submitted that a
witness statement does not alw.'rljieéu\"%ﬁge 0 & lq%ﬁce on record before it is admitted.
Counsel contended that the Industrial Court is a Court of equity and not technicalities,

o s

and the parties are at liberty tc pr%’ﬂ; ce any evidence before the hearing of a case. It
was proposed that the objec

t'i';'d-“@wbe*dl??nissed with costs.

,%gdu%é’;;glistory of this case regarding the filing of witness statements shows
tthe éh%maﬁt filed a witness statement on the 7t of August 2018. On the 27 day
of Fe%?%aw 2019, the Court® gave directions for the Claimant to file witness
statements by 1t March 2019 and for the Respondent to file by 8th April 2019. When
the matter came up on the 15 of April 2019, Mr. James Katono, Advocate, appearing
for the Respondent, reported that the Respondent had not yet filed any witness
statement. On the 7™ of May 2019, Mr. Katono undertook to file the witness
statements by 21* May 2019. No witness statement was on record when the matter

came up on 21* June 2019. On the 26t of August 2019, the record reflects that the

! H.C.C.S No.334 of 2013
% Ntengye .J. A. Namara, M. Matovu & S. Nabirye (Members)



[6]

Respondent had not yet filed a witness statement when the case was mentioned. Only
on the 22nd of October 2019 did the Respondent file a witness statement of
Aryatuzoora Francis Karuhanga. After that, on the 31% of October 2019, the Claimant
filed an additional witness statement and a witness statement of Allen Kizza. This was
followed by an additional witness statement of Allen Kizza filed on 9" December 2019.
Counsel for the Respondent took objection to the additional witness statements filed
after the 22" of October 2019. Professor Barya took the position that Section 18(1)
LADASA does not bind the Industrial Court in applying the StI'ICt wfe :
applicable to civil proceedings.

s{%a
What, then, is the law applicable to witness statements befoi*e;%;heﬂ%’idusfﬂal Court? A
perusal of the LADASA, the Labour Disputes (Agb’it{,,,tlét)\ alfj& Settlement)
(Amendment) Act, 2021, and the Labour Dlsgﬁtes (%rbltrﬁho?f:“zﬁnd Settlement)
Industrial Court Rules, 2012(from now LADAS,{\,ARuIes) a;not jfztake mention of any
procedure relating to witness statemen;s Prece";; nt of th{? Court has produced the
result that this Court may resort to CPR where &‘t fi% a lacuna in its rules of
procedure. In Autotune Engineering v Baroii@waldo %\IS Court adopts the dicta of
Ntengye. J and Tumusiime J. in I:ggrrletf""%py%hnadhvam Group Ltd* observed that
although this Court operates under the guidance of the LADASA Rules, where there is
a lacuna, nothing prevents it from applying the Civil Procedure Rules. It follows that
while this Court may not be ;tafﬁ;orlly%%und to follow the rules of evidence in civil
proceedings, it is not barred oma p;ymg the same. We do not find Professor Barya’s
proposition that the CPR s wreimggng and inapplicable to be acceptable. The position
is quite the oppos:teqxn ha;fthP’ﬁ would be relevant and appllcable where there i |s

consist oga w1tness statement, which shall be filed after the scheduling conference on
the direction of the Trial Judge and served upon the opposite party. Under Direction
4(p) of Schedule 2, the witness statement is a testimony taken in chambers, filed in
Court, and served on the opposite party. The witness statements are to be filed on the
same day scheduled by the Court by both sides and exchanged with opposing counsel
on the filing date. What emerges from this rule is the role of Counsel in recording the
testimony, the concurrent filing by both parties, and the filing at the direction of the

3 Labour Dispute Miscellaneous Application No. 92 of 2022

'4 (Civil Miscellaneous Application No. 66 of 2019) [2021] UGIC 3 (5 February 2021)



% Trial Judge. It follows, therefore, that as a witness statement is evidence, the rules of
evidence would apply to witness statements. The significance of this last point is
demonstrable in jurisprudence on witness statements.

[8]  Regarding concurrent filing, there appears to be a unanimity of view that concurrent
filing preserves the crédibility of the testimony and witness and avoids prejudice. The
object is to preserve the credibility of the witnesses. In the Seruwagiiga“ses Counsel
for the Plaintiff took objection to a witness statement filed out of ti e‘fu‘ie;s set by the
Court and the direction to file the statements on the same day. The Court faund that
the practice of reviewing the opposite party's witness statemenf?t* d ﬂljng a rebuttal
was both unethlcal and prejudicial by giving one party a d e advantage in

The Court also found that the Defendant’s wﬂ;ié‘%s statemen _ﬁhac} been filed out of
time and in default of the Court’s direction. Th%Seruwa@t;

practices of reading a witness testimony before fili t
prejudice. The case also condemns Iate%ﬁ ling of awi efjss statement in default of
directions of the Court. Similarly, in Justué'l 'ghabwa ‘v China Henan International
Cooperataon Group Co Ltd® Gaswaga g)%r%* n éppllcatlon to reopen the Defendant’s
after thi ""-'-ganﬁhff had closed his case, held the
temptation and possibility to sha“pe the dgf&g ant’s evidence to answer any adverse
testimony to be quite hlgh%aseg,d tdﬁ%ely grgye!y prejudice the plaintiff's case.

nent, thereby inviting

s urt order. It must be obeyed as ordered unless set aside or
t &%nere techn.'cahty that can be ignored. If we ah’owed Court orders

witness é’fatements must be filed as dlrected by the Court.

[10] Matters of correction of witness statements are regulated under Order 18 Rule 5A (3)
CPR (as amended). Such changes relate to the correction of typographical, arithmetic,
or other errors that do not go to the substance of the testimony. The rationale for this

* The Respondent’s Counsel placed considerable reliance on this case.
$H.C.C.5 721 of 2020
7C.A.CA No. 109 of 2004
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[11]

[12]

limited approach to changes in witness statements is not to alter the evidence or to
plug perceived holes after reviewing the opposite party’s witness statements.

In the matter before us, upon receipt of the Respondent's witness statement on 31
October 2019, the Claimant filed an additional witness statement together with one
of Allen Kizza. This was followed by an additional witness statement, from Allen Kizza
filed on 9™ December 2019. On the 12% day of April 2023, when this }Q‘ :ter came up
for mention, Mr. Mabonga informed the Court of the passing of M?@Ka"-ihanga and
the need to file a new witness statement. Leave was granted. It was sgbm!tf"fﬂf&o this
Court that the testimony in the additional witness statementwas ag,at%;npt to rebut
or a rejoinder to the late Mr. Karuhanga’s evidence. We agree uylth%itg%s proposition.
Any witness statements filed after the late Karuha;;lga s W:tnéﬁ s tg@ent would have
been filed outside the direction of this Court an w:thoé‘kleav@%and with a very high
likelihood of being a rejoinder or a rebuttal. Aﬁblymg th "‘*thrgshold and dicta in the
Seruwagi case and the rules to the mattenbefore\fhi,s,(:ourtime find that the additional
witness statements filed without leave of Caurt and out side the timelines set by the
Court to be prejudicial to the Responde&% W“@g did not have a right to a rebuttal.
Wltness statements under Dlre%tmn &(p)@j&Scﬁedule 2, are not pleadings to which

formal approach to labour justice. We observed that the Industrial Court would be
entitled to receive evidence submitted before it and determine its relevance,
materiality, and weight rooting this informal approach in social equity in administering
labour justice and substantive justice without undue regard to technicalities as set out
in Article 126(2)(e) of the 1995 Constitution. These dicta are consistent with the
decision of Madrama J. (as he then was) in the Seruwagi case. His Lordship opined that

3LDR 109 of loseph Kalule v GIZ

9 Labour Dispute Reference 092 of 2020

10 Labour dispute Reference No. 166 of 2020
1 Labour Dispute Reference 10 of 2021
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[13]

[14]

[15]

procedural rules were handmaidens of justice and was inclined to weigh the evidence
after evaluation.

For these reasons above, while we would find merit in the Respondent's objection, we
would decline to strike out the additional witness statements because this matter has
not yet progressed to scheduling and hearing, and Counsel for the Claimant half-
suggested that he would not object to the filing of any supplementary witness
statement by the Respondent. We also note that despite several of Mr. Katono’s
undertakings and the directions of the Court, the Respondent did ndgt‘ ‘the witness
statement of Aryatuzoora Francis Karuhanga until the 22" of ch, er 2019; This
witness statement was clearly out of time and in default of thg dIFEGIIO fthe Court.

.

While Counsel for the Respondent raised an appreciable nﬁment‘o 'qus objection,

the Respondent did not come to the Court with g]gan h:
the transgression of the Court's directions in filing

, itself culpable for
its wnmess siatement

We would, therefore, permit the Res‘ﬁgndent% :@_Ieave&to f“ le a rebuttal to the
Claimant’s additional witness statements, efnd the sami ;ﬁé‘fﬂ&d and served within 14
days from the date of this ruling. We @”gghfo%hged in adopting this approach by the
decision of Basaza J. in Hadija Iﬁmya% v Ssemogerere Bashir & 2 Others,'? where
Her Lordship permitted the |at%£lff@ 0 - witness statement alleviated by calling
rebuttal evidence. In that cas :-j%@ schee :fglli’@é conference had been held, and the
defendant defaulted on Fﬁg&?\s witness statements. There has not been a scheduling
conference in the case bgfor% anﬁ“bthere is space for rebuttal.

“;Ialmant submitted that the Industrial Court is a Court
‘,jcalltfg,s That is quite true, except that equity also follows the law.
As such, it would he ] :\fident not to have rules regulating the filing of witness
statements ?ﬁ evide n ce before this Court. The implications of such an approach would
have faﬁ?gagﬁing caﬁsequences including evidence being filed at any time during a

As a final pggnt Counself
of equity, nB’ﬁgs;ec {

:?ttal Rﬁles, %a:rh'* idmaidens of justice, are a necessary foundation of the justice

sysﬁm TQ? calise, course, and interest of justice require some modalities, a sense of
balancéﬁbequahty, fairness, and fair play. The function of law and procedure is to
impose c‘%nformity, consistency, or uniformity, which the rules (CPR) enforce. In
permitting evidence through witness statements, the Industrial Court would not be
barred from following the rules governing witness statements. The provisions of Order
18 Rule (5A) CPR (as amended) serve that precise purpose and apply to all proceedings
through witness statements before this Court.

2H.C.C.50798 of 2017



%« Decision and orders of the Court

[16] Accordingly, while the preliminary objection is sustained and has merit, we decline to
strike out the witness statements and permit the Respondent to file such witness
statements as they may require within 14 days from the date of this order, viz the 19t
of October 2023. The claim is to be set down for hearing as it has resided in the Court
system since the 1% of December 2016, when it was first filed. This Court has a

statutory imperative under Section 8 (2) LADASA to expedite the dgiwery of labour
justice. ;

It is so ordered.

5* J@m
Delivered at Kampala this day of 2023.

- Anthony Wabwi
~ Judge, Industrial

THE PANELISTS AGREE:

1. . Hon. Adrine Namara

2.

3.

;;'Prof John Jean Barya
Claimant in Court.

"""”"%espondent Mr. Peter Allan Musoke, Mr. Bernard Mabonga
Respondent Secretary Ms. Giara in Court.

Court Clerk: Mr. Samuel Mukiza.

Anthony Wdbwire Musana,
Judge, Indu



